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IMMIGRATION LITIGATION REDUCTION

MONDAY, APRIL 3, 2006

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 10:04 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Arlen Specter,
Chairman of the Committee, presiding.

Present: Senators Specter, Sessions, and Cornyn.

OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S.
SENATOR FROM THE STATE OF PENNSYLVANIA

Chairman SPECTER. Good morning, ladies and gentlemen. The
Judiciary Committee will now proceed with our hearing on the sub-
ject of judicial review of immigration matters.

The Senate is currently considering legislation on immigration
reform. It follows extensive hearings and a markup by this Com-
mittee. We have on the floor now what we call the Chairman’s
mark or the Committee bill. We have proceeded under an expedited
schedule where the Majority Leader wanted a bill on the floor on
Tuesday of last week, and we had a very lengthy markup on Mon-
day to complete action on the bill, except for the title on judicial
review. And we kept that aside until we could make further inquir-
ies to find out what we ought to be doing on judicial review and
to hear from experts.

My preference would have been to have approached the entire
subject of immigration review with a more thorough analysis,
which we have on the hearing process and on the so-called markup
where the Committee sits down and goes over the text line by line
to figure out what we ought to do. And there are, as you well know,
very, very complex policy considerations on this bill at every turn.
It is a highly emotional bill. There are those who want only border
security, only enforcement, and there are others who want broader
reform to accommodate the 11 million people who are in this coun-
try as undocumented aliens.

The Committee bill provides to accommodate the 11 million peo-
ple for a number of reasons, the most prominent of which is there
is no way to round them up, detain them, deport them, and they
are here. They are undertaking important jobs, and there is a
heavy controversy on whether they are taking jobs that other
Americans would fill or whether they are taking jobs other Ameri-
cans would fill if the pay was higher. So there are lots of controver-
sies.
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With respect to judicial review, we are considering the consolida-
tion of all of the circuit appeals to the Federal circuit. That has
drawn some objections on grounds that it is preferable to have the
matters remain in the circuit courts where there are generalists
who are at work. There is a very substantial imbalance, as you
know, with the Ninth and Second Circuits having many more ap-
peals than the other circuits. There are some suggestions. Judge
Becker has made a suggestion that there be created something like
the Multidistrict Panel to reassign cases. Judge Newman I under-
stand has a suggestion for temporary assignments. And with you
judges here today who have had a lot of experience in the field, we
will be able to shed some light on that.

We have a second panel which will take up additional questions
as to what ought to be done with immigration judges, whether
there ought to be reforms there, the Board of Immigration Appeal,
and we will be asking you those questions as well.

We have a practice of swearing in all witnesses, so I hope you
will not mind. If you will rise and raise your right hand. Do you
solemnly swear that the testimony you will give before the Judici-
ary Committee will be the truth, the whole truth, and nothing but
the truth, so help you God?

Judge MICHEL. I do.

Judge WALKER. I do.

Judge BEA. I do.

Judge NEWMAN. I do.

Judge RoLL. I do.

Chairman SPECTER. Thank you. Our first witness will be the
chief judge of the Federal Circuit, Judge Paul R. Michel. He has
been on that court since 1988, appointed by President Reagan. In
the interest of full disclosure, I will tell you that he was my chief
of staff before he became a circuit judge. And in the interest of
fuller disclosure, I will tell you he was an assistant district attor-
ney in my office in Philadelphia. And in 1967, 1968, and 1969, he
was, in my opinion, the most knowledgeable lawyer in America on
constitutional procedure in the era of implementing Mapp and Mi-
randa and lineups, et cetera.

Judge Michel, you have a very extensive biography. It will be in-
cluded in the record, but we appreciate your coming here today and
look forward to your testimony.

Under our Committee procedure, we have a 5-minute rule. To
the extent you can accommodate that, we will—Senator Cornyn has
just arrived. He used to be a judge. Senator Cornyn, would you
care to make an opening statement?

Senator CORNYN. Mr. Chairman, thanks for the opportunity, but
I will pass.

Chairman SPECTER. OK. Judge Michel, Chief Judge Michel.

STATEMENT OF PAUL R. MICHEL, CHIEF JUDGE, UNITED
STATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT,
WASHINGTON, D.C.

Judge MICHEL. Good morning, Mr. Chairman. Thank you for the
opportunity to testify. It is a great pleasure for me personally to
be back in this building and this room.
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I testify primarily in my capacity as the chief judge of the Court
of Appeals for the Federal Circuit. I am also, as you know, a mem-
ber of the Judicial Conference and, along with my friend Chief
Judge John Walker and five other judges, a member of the Con-
ference’s Executive Committee. And indeed, I participated in the
drafting of the two Conference letters which have been submitted
to the Committee, and I agree with their content.

However, rather than cover the policy aspects that are well cov-
ered in those two letters, I thought I could best contribute to the
work of the Committee by concentrating on the capacity of the Fed-
eral Circuit to handle such a large increase in jurisdiction and
caseload.

If I might, I would like to first mention that I think that in many
recent news articles and also in some of the letters sent by various
people to the Committee, the notion that the Federal Circuit is a
narrowly specialized court has been greatly overstated. I saw a
news article published as recently as yesterday that said the Fed-
eral Circuit does patents and bankruptcy. Of course, it is entirely
erroneous. We do no bankruptcy at all, and the patent cases make
up a minority of our cases.

I had sent the Committee a letter, and rather than spend more
time on the extent to which we are not a narrowly specialized
court, I might ask the Committee if the record could include my
letter to the Committee of March 24th. It provides details about
our actual jurisdiction.

Chairman SPECTER. Without objection, your letter will be made
a part of the record, Judge Michel.

Judge MICHEL. Thank you kindly.

Now, with respect to the workload, as the Committee knows, the
present annual filings in the Federal Circuit Court of Appeals are
about a thousand and a half. If the Chairman’s mark were to be
enacted into law, that would grow and become something on the
order of 13,500, perhaps more, since the immigration petitions for
review have been steadily increasing—so a huge, more than tenfold
increase.

At present, we have 15 judges, and just to make a comparison,
the Ninth Circuit, which has something like a third of the present
petitions for review, has 47 judges. We have 15. The Ninth Circuit
has 85 staff attorneys. We have four. The Ninth Circuit has over
110 deputy clerks. We have 20. So when you multiply by a factor
of 2 to 3 the Ninth Circuit resources, we would need essentially,
as I indicated in my prepared testimony, to triple the size of our
staff. That would also require the budget to be magnified at the
level of 2 to 3 times, and we would also need the equivalent of an-
other courthouse in order to accommodate all those additional staff
members.

I should add that even with that very large-sounding staff, the
Ninth Circuit, according to reports, has had great difficulty in car-
rying its one-third or so of the national immigration caseload. I also
see that the caseload is rapidly rising, and there is a big difference
between how it was measured last September versus now.

Another way to focus on this is how long a ramp-up period we
would need. Even if we were given triple the budget, triple the
staff, double the space, we do not have the capacity to surge in a
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short period of time to absorb that kind of resource. For example,
our computer system could not be expanded to support the staff of
400-plus or a caseload of on the order of 13,000 or 14,000. And cer-
tainly a transition period would be extensive, running into the
order of a year and a half to 3 years, by my best estimate.

Over the weekend, Senator, I tried to calculate the effect on the
daily life of a member of our court if this increased caseload were
given to us. I am down to 5 seconds, but, in essence, assuming that
three-quarters of the immigration cases dropped off on the one-
judge review, our workload would go from 240 judge dispositions
per year to 1,500, about a 7-time increase. And even counting the
three additional judges provided for in the Committee mark, and
assuming only 1 hour to do the one-judge review, which I think is
probably not an accurate assumption, but even assuming that, the
effect on the time allowed to do everything on a case, from reading
the briefs, master the case, decide the case, write the opinion and
so forth, which greatly decrease. Right now we do about a case a
day. So we have 8 or 10 hours on average to do all the different
aspects of adjudicating a case. At the assumption of a 75-percent
dropoff rate and one-judge review, the 8 hours per case would drop
to an hour and a half. And I think realistically we could not even
learn the case by reading the briefs in an hour and a half. The
briefs always consist of several hundred pages, the records often of
thousands of pages. It is just not humanly possible, even with in-
creased staff resources and three extra judges, to keep up with this
kind of a caseload.

So I think what would happen would be that the backlog would
swell rapidly, and the risk would also be incurred that the quality
of the dispositions, both in non-immigration cases and immigration
cases, might not be what it should be or what it is presently.

I thank the Committee for the chance to appear, and I would be
happy to respond to questions when the time comes.

[The prepared statement of Judge Michel appears as a submis-
sion for the record.]

Chairman SPECTER. Well, Judge Michel, what you are saying, in
essence, is that it would immediately overload, really swamp your
Federal Circuit.

Judge MICHEL. It would, Senator, under any set of assumptions
that I have been able to make, because the combined one-judge re-
view and panel caseload would be unsustainable even by 20 judges
or 24 judges. It is hard to know the number of judges and assum-
ing all the ratio of support staff that it would take. But it certainly
could not be done by 15 judges.

Chairman SPECTER. Well, when you say that you would need a
new courthouse to accommodate the workload and the personnel
you would have, that is something that cannot be provided over-
night or very fast.

Judge MICHEL. Exactly. The staff would have to swell from its
present total of 140 by my calculation to approximately 420. So we
would need commercial office space or another building about the
size of our present courthouse on Lafayette Park, where you your-
self have visited, a nine-story modern office building. And it would
take a lot of time to get such a building, if one is even available
anywhere proximate to our courthouse. That is part of why we do
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not have the surge capacity. Even if handed all the money imme-
diately, it would take time to get the office space, time to hire the
staff. We would probably have to start an entire new computer sys-
tem, which would have to be designed, built, tested, and imple-
mented, which, again, would take probably years.

Chairman SPECTER. Thank you very much, Chief Judge Michel.
It is a bleak picture, but we want to know what the facts are so
we can figure out what to do—try to figure out what to do.

Our next witness is the chief judge of the Court of Appeals for
the Second Circuit, Chief Judge John M. Walker, Jr. Judge Walker
came to the circuit court in 1989. Prior to that he was district court
judge in the Southern District of New York and has been chief
judge since October 1st of the year 2000.

Welcome, Chief Judge Walker, and the floor is yours.

STATEMENT OF JOHN M. WALKER, JR., CHIEF JUDGE, UNITED
STATES COURT OF APPEALS FOR THE SECOND CIRCUIT,
NEW HAVEN, CONNECTICUT.

Judge WALKER. Thank you, Mr. Chairman, Senator Cornyn, and
members of the Committee. I thank you for the opportunity to ap-
pear here. As chief judge of the Second Circuit, I am responsible
for one of the two courts that is bearing the brunt of the immigra-
tion appeal explosion right now, along with the Ninth Circuit. I do
appear today in my individual capacity. I do not speak for the other
judges in my court. And I do appreciate also the Committee’s hard
work on the very difficult issues relating to the whole issue of im-
migration reform, the national debate that is going on, but also, in
particular, the impact of the proposed legislation on the adjudica-
tion of these disputes.

For the past few years, I just wanted to give a little background.
My court has been receiving immigration appeals at the rate of
about 2,500 cases per year. Around a quarter of the cases that are
filed nationally come to the Second Circuit. What we thought was
a one-time bubble, as the BIA was ordered to clear its backlog in
2002, has now turned into a steady flow of cases, and most of these
raise asylum issues. Over 90 percent raise asylum issues. They are
fact-intensive cases in which the petitioner is seeking to be relieved
of the obligation to return to their home country by virtue of the
fact that they claim persecution.

To deal with this backlog that we had and that we currently
have and are working on, in October 2005 a special non-argument
calendar was set up for asylum cases, and we are adjudicating 48
cases a week on the basis of this calendar, which we call the NAC,
N-A-C. And we are doing it with three judges on each case. In the
6 months that it has been in effect, it is reducing our backlog, and
we expect to eliminate it in no more than 4 years, maybe even 3
years. In this regard I want to publicly commend Circuit Judge Jon
0. Newman, who is here today, who was the principal architect of
the NAC Program.

The principal reason, I think, for the current backlog in the
Courts of Appeals, and the reason that we have higher expected
numbers of cases being remanded are a severe lack of resources
and manpower at the immigration judge and BIA levels in the De-
partment of Justice. Only 215 immigration judges process filings of
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over 300,000 cases a year. That means a single judge has to dis-
pose of 1,400 cases a year or nearly 27 cases a well, or more than
5 each business day. Immigration judges simply cannot be expected
to make thorough and competent findings of fact and conclusions
of law under these circumstances. The BIA faces similar pressures.
It has 11 members currently and faces 43,000 filings a year. So
each judge has to decide nearly 4,000 cases a year, a virtually im-
possible task.

So I think there needs to be a substantial increase in the number
of immigration judges and BIA members, and my testimony speci-
fies in some detail the numbers that I think would be appropriate,
basically doubling the numbers.

Turning to Section 701 of the Chairman’s original bill, which
would take petitions for review out of the Regional Courts of Ap-
peals and put them in the Federal Circuit, with all due respect, I
believe that consolidating these appeals in the Federal Circuit
would be a mistake for the following reasons.

First of all, it will do nothing to improve the performance and
productivity of the IJs and the BIA, which I think is the core prob-
lem in immigration adjudications, and which can only be addressed
by additional resources.

Second, as has been noted, it will swamp the Federal Circuit
with petitions, a ninefold increase at least in its caseload, reducing
the time for careful consideration, delaying dispositions and exacer-
bating the backlog.

Third, it will run counter to the firmly accepted idea of our Na-
tion’s relying on generalist judges to adjudicate disputes, and it will
also run afoul of the policy of the Judicial Conference, which
disfavors specialized courts except in limited circumstances.

It also, I think, runs the risk of politicizing the Federal Circuit,
which could affect the reputations, not only of the Federal Circuit
but of the judiciary as a whole, as the public and those responsible
for nominations begin to view the Federal Circuit as determining
primarily immigration cases, and then the views of the judges as
pertains to immigration cases, and how they might dispose of such
cases, would become paramount in the appointment process.

Finally, I think that the centralization in the Federal Circuit
would lose the benefits of having appeals heard in the community
where the parties are located.

Now, every circuit judge in the country today is available—if I
could continue just for a few minutes, Mr. Chairman.

Chairman SPECTER. Yes, you may, Judge Walker. Proceed.

Judge WALKER. At present, every circuit judge in the country,
with the exception of those in the Federal Circuit today, is avail-
able to review immigration petitions. There are 70 Federal judges
available to dispose of these cases in the Second and Ninth Circuits
alone, but even with the proposed expansion of the Federal Circuit
to 15 judges, 15 judges would be responsible for the more than
12,000 petitions for review on top of that court’s current caseload,
and that current caseload is about 1,500 cases a year, as we have
noted, as Judge Michel has noted.

The Judicial Conference has long opposed the specialization of
the Article III judiciary in favor of using generalist judges to decide
cases, and this is a system that has served our Nation well
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throughout its history. The executive committee, just last Friday,
confirmed that position, and is on record opposing the consolidation
of immigration appeals in the Federal Circuit.

At present, judges are not appointed to decide a specific class of
cases generally. However, under the proposal, since the over-
whelming majority, 90 percent of the docket of the Federal Circuit
would be immigration appeals, that would change, and even if done
with the best of motives, the appointment and confirmation of
judges to the Federal Circuit would inevitably, I believe, tend to
focus on how the nominee would be inclined to rule in immigration
matters. Should this occur, the prestige of the Federal Circuit
Court of Appeals, I think, would be impaired, as would the percep-
tion of impartiality that is so critical to the public’s favorable view
of the judiciary as a whole.

Mr. Chairman, I am also troubled by the provisions of the pro-
posed bill that provide that one judge decide whether the petitioner
is entitled to Court of Appeals review. Currently, even under the
more efficient NAC procedures of the Second Circuit, each alien’s
position receives the attention of three judges. But with the hastily
administrative records that we are seeing, single-judge gatekeeping
review would diminish, I think, the quality of review that these
cases receive, and would not appreciably speed up the process, be-
cause all of these cases are so fact intensive, that the same staff
attorney support would be required, as is the case today, and our
NAC calendar is moving expeditiously in handling our backlog, and
I don’t think a single-judge review process would significantly im-
prove that disposition rate.

Again, I thank the Chairman and members of the Committee
again, for bringing to light these issues, and in my view, again, the
most single effective way to improve the functioning of judicial re-
view of immigration proceedings is to give the Department of Jus-
tice the adequate resources to handle its caseload. I think the
present structure of immigration review is really not the problem,
and that the solution does not rely in changing it.

Thank you, Mr. Chairman.

[The prepared statement of Judge Walker appears as a submis-
sion for the record.]

Chairman SPECTER. Thank you very much, Judge Walker.

We now turn to Judge Carlos Bea of the Court of Appeals for the
Ninth Circuit. Prior to coming to the Ninth Circuit, Judge Bea was
on the Superior Court of California.

May I add that the Ninth Circuit Chief Judge, Chief Judge
Schroeder, has submitted testimony, as has Circuit Judge Kozinski
of the Ninth Circuit, as has Judge Posner of the Seventh Circuit.
We have also had the submission from the Judicial Conference of
the United States.

Thank you for joining us, Judge Bea, and we look forward to
your testimony.

STATEMENT OF CARLOS T. BEA, CIRCUIT JUDGE, UNITED
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT, SAN
FRANCISCO, CALIFORNIA

Judge BEA. Thank you very much, Mr. Chairman. Good morning,
Senator Cornyn. Good morning, Senator Sessions. Good to see you
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again. Like Judge Walker, I want to make quite clear that the
opinions I am about to express are my own, and do not represent
those of the Ninth Circuit, which as you might guess, are on both
sides of this issue. I am here to support the Chairman’s mark, Title
VII of this bill.

My personal experience, if you will allow me, is a little bit un-
usual. I am probably the only circuit court judge in the United
States who went through a deportation hearing as an alien, was
deported, and won at the Board of Immigration Appeals. So I have
been there and seen it. And also, in private practice, as the Hon-
orary Vice-consul of Spain, I did a lot of pro bono work with Basque
shepherds, and went to the Immigration Court and also the Ninth
Circuit, so I have a little bit of experience as a lawyer also.

I think the overwhelming need that is addressed by this mark
is a need for national uniformity, a national policy. One doesn’t im-
migrate to Idaho or Texas, one immigrates to the United States.
We have very important problems which are circuit splits, and they
can be in such issues as what is an aggravated felony from one
State and what is not; is an order of removal necessary when some-
body comes back in the country by an immigration judge, or can
you do it by having the agent enforce or reinstate the order of re-
moval? That is an issue which is presently split.

The Supreme Court cannot take enough cases to give us super-
vision in all areas. What happens with this lack of uniformity is
that you get forum shopping. It is very clear, asylum cases, which
I agree are 90 percent of our immigration cases, which by the way,
in the Ninth Circuit, immigration loaded between 46 and 48 per-
cent of our overall calendar.

In asylum cases the Fifth Circuit in Texas and in New Orleans
has had 125 percent rise over the last 5 years. But the Ninth Cir-
cuit has had a 590 percent rise over the last 5 years. Now, why is
that? The Fifth Circuit grants 9 percent of the Board of Immigra-
tion denials by reversing them. The Ninth Circuit grants 33 per-
cent. If I were representing one of my old clients, I would do every-
thing in the world to have him given up and proceed in the Ninth
Circuit rather than in the Fifth Circuit. That is the forum shopping
which actually exists today as a practical matter.

The review by a one-judge court is not so unusual. We presently
have reviews of habeas cases by a one-judge court, the district
judge, and if he does not grant it, we have a two-judge court in the
Ninth Circuit take a look for certificate of appealability. It is not
a new function.

The criticisms that we have had that I have heard about general-
ists, the idea being that it would politicize the regime of appointing
judges, I don’t think that the appointing for results, which was
talked about, has worked so well in the Supreme Court of the
United States, and I don’t think it is working in an of the circuit
courts either. Judges tend to be very, very independent once they
become Article III judges. The idea that the court located in Wash-
ington could not give justice throughout the country, I think, over-
looked something which is very important. The Federal Circuit is
the only circuit under 28 U.S.C. 48(a), which can hold hearings in
any of the other circuits and any of the other cities. So they can
come out to San Francisco. We have got plenty of courtrooms where
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they can have hearings. Plus, one must remember that in our par-
ticular circuit, last year we had 4,700 terminations of determina-
tions of immigration cases. We had, of those 4,700, only 9 percent
actually reached three-judge panels. We determined the rest of
them either by motions or by screening panels of three judges that
we did not think were worthy of argument, somewhat like the non-
argument calendar.

The idea that Federal judges have no immigration experience, 1
don’t think many of us have immigration experience. I think I am
an exception because I had some trial practice immigration experi-
ence. Immigration is a very complicated area. It is somewhat like
tax law because we keep passing immigration bills, and there are
layers. For instance, in asylum, you have asylum, you have with-
holding of removal, and you have the Convention Against Torture.
It is three different acts, three different layers you have to go
through in practically every immigration case. And it is a little bit
like tax. That is why we have a Tax Court, and that is why we
could have a review court here in the Federal Circuit.

The backlog of cases is just growing, and there is an incentive—
the backlog is an incentive for appeals. I agree with everything
that Judge Walker said about the necessity to beef up the BIA
process and the BIA opinions, and I know that is going to be the
subject of the second panel so I will not address that.

Some of the letters say that the only way to handle an immigra-
tion case is to do it as it is being done now, an immigration appeal.
Some of the letters say that the particularized determination, the
compassion that is shown by regional circuit court judges cannot be
duplicated in a centralized court. I don’t think we have a corner on
compassion, and I think we can do some of the things which the
chairman’s mark has indicated and improve the rendition of justice
immensely.

Thank you very much.

[The prepared statement of Judge Bea appears as a submission
for the record.]

Chairman SPECTER. Well, thank you very much, Judge Bea.

We now turn to Judge Jon Newman, on the Federal bench for 33
years, 7 years on the district court in Connecticut, 26 years on the
Second Circuit, had been chief judge for 4 years. And, again, in the
interest of full disclosure, Judge Newman and I were classmates at
Yale—I will not mention the year—squash partners, and long con-
versations at a midway point between the two apartments where
we lived.

I could tell you more but I will not.

Judge NEWMAN. Thank you.

[Laughter.]

Chairman SPECTER. But I will mention one additional relevant
factor, and that is that Judge Newman was a member of the Sen-
ate family. He was chief of staff for Senator Ribicoff.

Thank you very much for joining us, Judge Newman. We look
forward to your testimony.
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STATEMENT OF JON O. NEWMAN, SENIOR JUDGE, UNITED
STATES COURT OF APPEALS FOR THE SECOND CIRCUIT,
HARTFORD, CONNECTICUT

Judge NEWMAN. Thank you, Mr. Chairman, Senator Sessions,
Senator Cornyn. It is a great pleasure to be here and have a
chance to discuss this issue with you.

I want to touch briefly on three aspects of the proposal: the
transfer proposal, the Certificate of Reviewability proposal, and the
proposal to increase the personnel throughout the administrative
process.

With respect to the transfer to the Federal Circuit, I think it is
useful if you think of that proposal as comprehending two very dis-
tinct issues: the first is whether there should be centralization at
all, as distinguished from leaving the cases in the regional circuits;
the second issue is if you decide in favor of centralization, where
do you centralize. Those are separate issues.

Like others who have testified and written, I strongly oppose cen-
tralization. I say this with all respect to the Federal Circuit. I do
not doubt that they are estimable men and women who could han-
dle it. I don’t think it is an issue of who has more or less compas-
sion. But never in the history of this country have we put cases in-
volving personal liberty in a specialized court. The country has
been served well by two centuries of leaving those issues in the
courts of general jurisdiction manned by men and women selected
for their broad experience. The Federal Circuit judges were selected
in large part for their expertise in technical matters.

Whether centralization is needed for uniformity I seriously
doubt. Of course, in any system that is adjudicating thousands of
cases, there are going to be a handful of examples of different out-
comes. But the basic issue arising in asylum cases is not technical
construction of the immigration statute. It is the much more mun-
dane issue of reviewing a finding by an immigration judge and the
BIA that the witness, usually the alien, was not credible, and the
issue is was the credibility finding supported by substantial evi-
dence. That is the type of thing generalist appellate judges do all
the time when we review bench findings of district judges. And I
suspect that in the general run of patent cases—I used to try those
as a district judge. I don’t think there are many credibility issues
that come up in a patent issue. But we review credibility findings
all the time in asylum cases, and I think it’s better to leave those
in the generalist court.

The other issue against centralization, of course, is volume.
Judge Michel and Judge Walker have given you the numbers, and
I will not repeat them, and you have more detail on that from
Judge Posner. To put all that volume in one place is a prescription
for a train wreck. You are just going to clog the court, or you are
going to have to so expand it and gear up its personnel, its staff,
and even its building, as Judge Michel says, and at a huge cost.
Do you add judges? The current figures I have seen are it is $1 mil-
lion every time you create a new judgeship: the judge, personnel,
staff, support and all that.

So I would strongly urge you not to centralize, to leave personal
liberty cases among the regional courts where they have always
been in the history of this country. If you are going to centralize,
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then I urge you to consider not putting them in the Federal Circuit,
whose personnel were not selected for that, but to give serious con-
sideration to an alternative centralization proposal, namely, a
panel of immigration—a special panel on immigration appeals
drawn from the existing complement of circuit judges throughout
the country and/or district judges, if you like, modeled on the FISA
Court, with which this panel is very familiar, or the old TECA
Court, Temporary Emergency Court of Appeals. Those were courts
to handle a group of cases drawn from the courts of appeal, se-
lected by the Chief Justice, and there are other selection mecha-
nisms which you could consider. It would provide one court. It
would be based in Washington, if that is where the Department of
Justice thinks it is better to litigate. And it can sit around the
country if it wants, and it would provide flexibility.

Your bill proposes adding three judges to the Federal Circuit. I
think most people think three judges could not possibly handle this
problem. But a panel drawn from the ranks of the sitting judges
would, A, not cost you any money, which I think is a virtue; and,
B, provide you flexibility. If the Chief Justice saw the volume need-
ed judges, nine judges, 21 judges in 1 year, 21 could be drawn. If
in the next year the volume was down, only needed 15 or 11, you
could adjust the volume. So it offers flexibility. It offers a primarily
Washington-based court. It offers generalist judges. And it follows
the pattern we have used in the past and avoids a specialized
court.

Just briefly on Certificate of Reviewability. We have never in the
history of this country allowed one judge to cutoff appeal on an
issue of personal liberty in a case that has not been fully reviewed
by a prior judicial system. My guess is this proposal was modeled
on the COA, the Certificate of Appealability, which applies from
appeal on a district court denial of habeas corpus. But those cases,
as this panel well knows, are cases that have been fully reviewed
by the entirety of a State judicial system and by an Article III dis-
trict judge. To permit a Certificate of Reviewability there made
sense, although it is interesting that almost every circuit uses
three judges even to review those. But there has been full review.
We have never, never let one judge cutoff review on a case involv-
ing personal liberty that has not been fully considered by a full
complement of judges.

A last point on the personnel. That is the best part of the bill,
if I may say so. You need more IJs. You need more BIA members.
You need to go back to the so-called streamline proposal, which
proved to be a disaster and burdened all of us with these thou-
sands of cases, many with one-line affirmance opinions which are
not the way to handle an administrative process. So you need more
IJs. You need more BIA members. And you need the cohort of at-
torneys that your bill calls for, both in OIL and EOIR and the U.S.
Attorney’s Office to properly staff it. In short, you need a thor-
oughly financed, well-funded administrative system to handle these
thousands of cases. You do not need to disrupt it by moving all the
cases out of the hands of generalist judges. But if you are inter-
ested in centralization, then I urge you to centralize in a special
panel drawn from the courts of appeals and not put into a special-
ized court.
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Thank you, Mr. Chairman.

[The prepared statement of Judge Newman appears as a submis-
sion for the record.]

Chairman SPECTER. Thank you very much, Judge Newman.

Our final jurist on this panel is Judge John Roll from the United
States District Court for the District of Arizona, where he has been
a judge since 1991, and prior to that time was in the State court
system of Arizona.

Thank you for coming in today, Judge Roll, and we look forward
to your testimony.

STATEMENT OF JOHN MCCARTHY ROLL, DISTRICT JUDGE,
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF
ARIZONA, TUCSON, ARIZONA

Judge RoLL. Thank you, Chairman Specter. Good morning, and
good morning, Senator Sessions and Senator Cornyn. My name is
John Roll. I am a district judge in Arizona. Beginning May the 1st,
I will be the chief judge for the district. I speak only for myself at
this time. It is an honor to appear before this Committee, and it
is certainly daunting to appear as a member of such a distin-
guished list of witnesses.

I speak in favor of the Chairman’s mark in this case. I believe
that consolidation would be a good thing. I think it is appropriate.
I realize you have received the letter from the Judicial Conference
in opposition to the proposal of the consolidation. I would like to
touch on just a few points in connection with that.

The letter points out that subject-matter courts are only appro-
priate where national uniformity is crucial. It would seem that im-
migration is exactly such a topic.

The written testimony that I have submitted points out several
examples of inconsistencies, not only inter-circuit but intra-circuit,
in connection with immigration issues. These include how circuits
go about evaluating immigration judges’ credibility determinations,
derivative asylum issues, and retroactivity of deportation orders.
There are conflicts inter-circuit and intra-circuit as to these various
matters, and there should be national uniformity.

The letter from the Judicial Conference also refers to regional
courts that have developed expertise, and I am certain that is true.
But if one circuit were to handle all of the appeals from the Board
of Immigration Appeals, they would have an expertise unmatched
by any circuit that currently hears these matters.

It has also been referred to in the letter the fact that litigants
may find that their cases are decided in distant tribunals. I suspect
that many litigants already feel that their cases are being decided
in distant tribunals when they are heard in San Francisco, for in-
stance, in the Ninth Circuit. But as has already been mentioned,
28 U.S.C. Section 48 would permit the Federal Circuit to go to the
busiest cities and to conduct hearings in connection with those
matters. It has also been mentioned that most of these cases are
submitted on the briefs.

Another reason that is a compelling reason for this particular
consolidation is that it would help a severely overburdened Ninth
Circuit Court of Appeals. The caseload in the Ninth Circuit is now
approaching 17,000 pending appeals, several times what the aver-
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age is for the other circuits. That represents 28 percent of all of the
pending Federal appeals in the United States of the 12 geo-
graphical circuits. Its population is one contributing factor to this.
The population in the Ninth Circuit is approaching 60 million peo-
ple, one-fifth of the United States. It consists of nine States, a terri-
tory, and a Commonwealth. The other circuits average four, and,
of course, one of those nine States is California. This shows up in
a number of different ways, and I will just pick two examples. One
of them is the Ninth Circuit is the slowest circuit in the United
States in decisional time. That is the time measured from the time
of the filing of notice of appeal to the time of disposition. And that
is the time that matters to the litigants.

The Ninth Circuit now takes 16.6 months per case. The average
for all of the circuits, even when you add in the Ninth Circuit, is
12.1 months. The next lowest circuit is 2.5 months faster than the
Ninth Circuit Court of Appeals.

Also, the Ninth Circuit is the most reversed circuit, and perhaps
that would be understandable because of the volume of cases that
the Ninth Circuit hears. But the Ninth Circuit is the most unani-
mously reversed circuit by the Supreme Court.

Since the White Report was issued in 1998, the Ninth Circuit
has unanimously been reversed by the Supreme Court 59 times. I
have included in my submission in conjunction with my written
testimony, Attachment G, which lists those 59 unanimous reversals
by the Supreme Court. I have included, as Attachment C, the list
of Administrative Office records that show that the Ninth Circuit
is the slowest circuit, and Attachment A reflects the caseloads
among the various circuits.

The Chairman’s mark would result in about 6,500 cases—assum-
ing the pending cases were transferred—being removed from the
Ninth Circuit Court of Appeals. This would be of benefit to a circuit
that is severely overburdened.

Thank you again for the opportunity to appear before you.

[The prepared statement of Judge Roll appears as a submission
for the record.]

Chairman SPECTER. Thank you very much, Judge Roll.

We now proceed to the questioning from the Senators, and our
practice is to limit it to 5 minutes, but we will obviously have more
than one round today as we go through the process.

Judge Newman, would your suggestion be that the new court of
Washington, presumably, would be full time for these -circuit
judges, or would they retain responsibilities in the circuit for reg-
ular assignment as well?

Judge NEWMAN. I think that would depend on how many were
initially chosen. If only three were chosen, I think they would be
pretty much full time. If a large panel were chosen along the mod-
els of FISA, then I think they could retain a substantial caseload
in their own circuit.

Chairman SPECTER. Don’t we face a similar problem to that that
Judge Michel has stated, a courthouse, computer system, staff, if
we are going to put all these—

Judge NEWMAN. I don’t think so. For example, if one, two or
three judges were selected from the Second Circuit to staff such a
panel, I would think they would use the staff resources of the staff
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attorneys office in New York who are already there, who are writ-
ing memos on these cases, scores of them every day. I don’t think
they would move to Washington. The judges could come to Wash-
ington for the hearing, or the hearing could be held elsewhere, or
it could be done by closed circuit television, as we now do with law-
yers all over the country. There are many flexible ways to handle
the logistics of this.

Chairman SPECTER. What do you think of Judge Becker’s idea to
reassign cases to have some—an analogy to the Multidistrict Panel,
where you take a look at the Ninth Circuit is overburdened, the
Tenth Circuit has very few, and we assign some cases there. What
do you think of that?

Judge NEWMAN. Between circuits?

Chairman SPECTER. Yes.

Judge NEWMAN. Well, of course, I think you would have to
change the venue provisions. You would want to discuss—

Chairman SPECTER. You have that in any event.

Judge NEWMAN. You would, you would. You would want to dis-
cuss with the bar whether the lawyers from one part of the country
want to be transferred to another part of the country.

Chairman SPECTER. Well, if you have it in Washington, they are
going to be traveling.

Judge NEWMAN. They would, yes. Oh, I thought you meant just
from the Ninth to the Tenth, and send them—

Chairman SPECTER. No, no. Some administrator or panel would
take a look at the imbalance. Say the Ninth Circuit was overbur-
dened, say the Second Circuit was, another circuit is not.

Judge Walker, you have your hand up.

Judge WALKER. There is an option here, and that would be using
a panel like that to, in effect, allocate cases to the circuits on a pro
rata basis. Every circuit has a—this does not address, of course,
the uniformity question, but it does address the backlog uneven-
ness that would occur, that is occurring now. And you could take
into account the pro rata amount of decisions that each circuit is
making in a general way on all their cases, and then simply assign
the immigration cases to those circuits on that basis.

Chairman SPECTER. You think that would be a practical way of
handing it?

Judge WALKER. I think it would a practical way of handling it.

Chairman SPECTER. I was—

Judge WALKER. I have one other comment if I could, and that is
with regard to Judge Newman’s, in effect, fall-back position, which
would be this panel. It would have the virtue of creating a uniform
body of law because it would be a separate panel that would be
presumably subject to rules of precedence that would apply to that
panel, so that notwithstanding—if I am a Second Circuit Judge,
and I have ruled or our court has ruled in a certain way, when you
are transferred to the panel, the immigration panel, you would be
governed by rules of law that would apply to that panel, as if it
were a separate court.

Chairman SPECTER. I am going to want to explore with you, but
not on the record at this moment, logistically how we would do
that. I was struck by your comment that going to the Federal Cir-
cuit, you would be politicizing.
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I will ask you first, Judge Walker, and then Judge Michel, why
do you think it would politicize matters, and then I will let the de-
fense speak.

Judge WALKER. Well, I don’t particularly think that it necessarily
would. I just thought that—I do believe that there is always a risk
when you take a highly politically charged issue and put it into—

Chairman SPECTER. What is there political about the individual
cases? There is a lot of politics involved on whether we are going
to have a guest worker program, but when an individual matter
comes to the circuit court, what is so political about that?

Judge WALKER. There’s nothing terribly political about that
itself. It would really be a question of—courts get reputations. Are
they more or less inclined to favor one side rather than another.
That would be the only issue that would come up.

Chairman SPECTER. Chief Judge Michel, if you do draw this as-
signment, what do you think about Chief Judge Walker’s concern
about the politicization?

Judge MICHEL. I really have no way to evaluate it. It depends on
the Justice Department, the White House, and the Senate on con-
firmations. It seems to me it’s hard to know.

There is a danger if the court becomes a 90 percent plus immi-
gration court, that immigration predictions will play a significant
role in selection of judges. So there is some risk. How to quantify
it, who knows?

Chairman SPECTER. The red light went on during Judge Michel’s
answer. You are permitted to answer. The red light just governs
the questioner.

Senator Cornyn, under the early bird rule.

Senator CORNYN. Thank you, Mr. Chairman.

I would like to express my gratitude to the panel for being here
and helping us figure this out. I think all of you have made a valu-
able contribution trying to figure this difficult issue out. It strikes
me that probably no judge would like to sit, get up in the morning
and go to work and decide immigration appeals from start to the
end of the day, and do that day after day, 365 days a year for their
entire tenure, and I think there is something to be said for avoid-
ing judicial burnout. I would also tend to agree that there is virtue
in the generalist judge who brings a variety of experience to decide
individual cases.

But here it strikes me we are trying to figure out how do we
achieve the value of uniformity and predictability and the expertise
that judges would bring to these appeals that would allow us to
handle such a high volume, and to do it in a shorter period of time
than is done now.

Mr. Chairman, I am glad that we are also talking about the addi-
tional staff that would be necessary. These judges would not be the
only ones looking at the case. In fact, every judge depends a lot on
the staff to prepare the case for their review, and I think if we are
going to make this massive immigration reform bill work, we are
going to have to make sure at all levels, whether it is the Depart-
ment of Justice or the judiciary, or through Department of Home-
land Security, that the staf